Letter to the Editor 

Dear Editor, 

I must congratulate the RZS for organizing the forum 
“Zoology in Court”. It was important and timely. It is also time 
for all scientists, not just zoologists, to be more sentient of their 
larger role in a society that is becoming increasingly aware of 
environmental issues. The forum brought together a number of 
practitioners from different fields who otherwise would not have 
the opportunity for an audacious exchange of views, although 
there was a conspicuous absence of academic lawyers who 
have contributed significantly to environmental law in this state. 
There were also a number of points that I tried to draw out of 
various speakers that 1 felt were not dealt with adequately. Some 
elaboration here may benefit scientists who might in future 
venture voluntarily or otherwise into the legal arena. 

But first, I must attend to Mr Tim Robertson’s apparent poor 
opinion of scientists in court. 1 cannot help but be offended by 
Mr Robertson’s view that when scientists appear as experts in 
court, they are prostituting themselves. One must then ask: 
What does that make laywers? Whether he used the term 
“prostituting” in a figurative or literal sense is quite peripheral. 
If this typifies a lawyer’s opinion of scientists, it is indeed a sad 
and sorry one. His statement, whatever his intent, has created 
a false impression of scientists as to what their role should be 
when being called upon as an expert witness in court. This is 
particularly unhelpful to many scientists who have appeared 
before a court or an inquiry and have felt that their pro¬ 
fessionalism has been undermined and their personal integrity 
compromised. In most cases they have also felt that they have 
been treated unfairly and badly. 

Scientists should be aware that when they appear before a 
court, they become witnesses for the court regardless of 
whether they have been called by the proponent or respondent. 
The task of expert witnesses, contrary to popular belief, is not 
just to make the best case for their client (that is the role for the 
lawyers). Their task is to provide the best advice and any 
alternative interpretation of the evidence for a court to make an 
informed decision. This also applies to commissions of inquiry. 
It is when witnesses take upon themselves (or when they are 
persuaded by their lawyers, subtly or otherwise) to embrace a 
role other than this, that they provide the cross-examining 
lawyers the opportunity to ridicule and belittle them. 

When scientists feel that they are hard done by, after giving 
evidence in court, this has happened largely because lawyers 
do not adequately brief their witnesses as to the role and respon¬ 
sibilities witnesses have to the court. In addition, and perhaps 
more importantly, I was left with a distinct impression that none 
of the lawyers who attended this forum appeared to feel they 
have any responsibility to any of their witnesses! Or have they 
any at all? I am still looking forward to being enlightened in this 
regard. 

Nevertheless, scientists should be aware that lawyers are 
usually more interested in establishing “what happened” and 
are often unreceptive to “why and how it happened” which they 
consider secondary (except perhaps when a motive is required 
by law). So scientists should not expect lawyers to be able to 
ask the appropriate questions or to look for and present the 
relevant facts on inherently complex environmental matters. 
Ecological “facts” are embedded in complex dynamic space¬ 


time relationships which are foreign to the usual legal matters 
that most lawyers have to deal with on a daily basis. It is 
shrouded in probabilities with multiple outcomes depending 
often on which premise, assumption or theory one embraced. 
The responsibility of scientists as experts is to decipher this 
complexity, prioritize the relevant facts and present them to a 
court in a form that is comprehensible. 

I am, therefore, disappointed that the forum did not identify 
an important obvious subject for discussion: that of the role of 
zoologists with environmental planning and assessment experi¬ 
ence and training as environmental consultants and advocates. 
With a broad overview, such scientists can greatly assist lawyers: 

i) in preparing a case by assessing the material available, 
recommend any further investigation as necessary and refer 
particular aspects of the case to the appropriate specialists. 

ii) in providing input to strategies and posing critical questions 
for expert witnesses to address to ensure that the relevant 
information is available for the court to consider. 

iii) to be in attendance as the case unfolds to modify and/or 
recommend further appropriate environmental safeguards 
that are realistic and achievable. 

iv) to assist in the preparation of the final set of conditions 
for a development proposal for the Court to consider as the 
merit of the case is being determined. 

This role is currently being undertaken by instructing solicitors 
through consultation with individual expert witness. They can 
often encounter great difficulties in co-ordinating complex 
environmental matters in the final stages of a court proceeding 
or when a case is abandoned and proceeding through mediation. 

I hope these comments can assist in a small way scientists 
and lawyers alike. 

Dr Leong Lim 
Principal Ecologist 
Countrywide Ecological Service 
P.O. Box 188, Cremorne, NSW 2090 
April 16, 1991 

(The proceedings of this forum, Zoology in Court will be 
published and distributed to members early in 1992. —Ed.) 
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